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HOW I DECIDED TO SUE YOU: MISADVENTURES IN PSYCHIATRY

I. INTRODUCTION

Let me start off by saying that I did not choose the title for this topic. This paper will
not specifically address the process of determining how a decision is made to sue a
physician for a cause of action based on the negligent practice of psychiatry. Rather,
the focus of this paper will be to identify and discuss areas and events in the practice
of psychiatry that are commonly seen in psychiatric malpractice cases.

Claims and lawsuits arising out of the practice of psychiatry commonly involve issues
and potential defendants which include not only psychiatrists and psychologists but
also their support staff which may include nurses, mental health technicians,
counseclors and other healthcare providers. Psychiatric negligent claims also
commonly involve State and private hospitals and outpatient care clinics. Having
said that, let me reassure you that the practice of psychiatry is not considered a high
risk medical specialty, at least in regard to the risk of being sued based on a cause of
action for medical negligence. There was a period of time in the mid to late 1980’s
where lawsuits against psychiatrists and psychologists appeared to be rapidly
increasing, both in numbers and theories of liability. For a time, it was thought there
would be numerous cases against psychiatrists arising out of the use or misuse of anti
psychotic medications. The increase in patients who are developing Tardive
Dyskinesia secondary to the overuse of anti psychotic/neuroleptic medications was
for a time thought to be the onset of an epidemic. This did not prove to be the case.’

Even though the practice of psychiatry is not one commonly associated with a high
risk of being sued for medical negligence, psychiatrists, like other professionals,
make mistakes, resulting from the failure of the physician to exercise ordinary care.

II. WHAT IS PSYCHIATRIC MALPRACTICE?

Psychiatric malpractice? There is no such thing. Under Texas law, the term
“malpractice” has no legal definition. When a lawsuit is filed based upon allegations
of a medical mistake, the jury (or finder of fact) is not asked fo determine whether or
not the Defendant physician committed “malpractice”. The jury in a medical liability
case is asked *o determine whether or not the physician or healthcare provider’s acts
or omissions constituted negligence as that term is defined by Texas law. In a jury
trial, the Court instructs the jury in regard to the following definitions:

(1) “Negligence”, when used with respect to the conduct of the Defendant means the
failure to exercise ordinary care that is, failing to do that which a physician of

! “Preparing for the Tardive Dyskinesia Epidemic” Tex. Personal Inj. Law Rpt. Vol. 3, No. 4,
(Nov. 1985) and others.



ordinary prudence would have done under the same or similar circumstances or
doing that which a physician of ordinary prudence would not have done under the
same or similar circumstances.

(2) “Ordinary care” when used with respect to the conduct of the Defendant means
that degree of care that a physician of ordinary prudence would use under the
same or similar circumstances.

(3) “Proximate cause” when used with respect to the conduct of the Defendant means
that cause which, in a natural and continuous sequence, produces an event, and
without which cause, such event would not have occurred. In order to be a
proximate cause, the act or omission complained of must be such that a physician
using ordinary care would have foreseen that the event, or some similar event,
might reasonably result therefrom. There may be more than one proximate cause
of an event.’

The Court will also instruct the jury if requested that:

(1) “A finding of negligence may not be based solely on evidence of a bad result to a
patient in question, but such a bad result may be considered by you, along with
other evidence, in determining the issue of negligence; you shall be the sole judge
of the weight, if any, to be given any such evidence.’

With these definitions, the Court then instructs the jury to answer the following simple
question:

(1) “Did the negligence, if any, of the Defendant proximately cause the occurrence or
injury in question? Answer “yes” or “no”.”

Therefore, in accordance with Texas Law, in order to find a psychiatrist liable for a
patient’s injury or death, the jury must determine, from a preponderance of the evidence,
that the psychiatrist’s negligent acts or omissions resulted from a failure to exercise
ordinary care. Sometimes, this concept is referred to during a trial as a physician’s
failure to practice his profession “within the standard of care”. The words are different,
but the legal standard is the same. Before you can be held liable for a patient’s injuries or
death, the jury must find that the care provided to that patient was not reasonable and
prudent.

I11. THE TOP 10 REASONS YOU GET SUED

At this point in the paper I would like to address some of the more common causes of
action alleging psychiatric negligence which appear on the reported cases or that I recall
from my own docket. Borrowing a format from David Letterman, I have prepared a top

2 PJC 50.1, Texas Pattern Jury Charge (2002).
? Article 4590i Section 7.02(a) of the Texas Civil Practices and Remedies Code (2002).
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10 list of reasons that psychiatrists are sued. Unlike David Letterman’s top 10 list,
however, these do not appear in any particular order:

A. Failure to Prevent Suicides or Self Inflicted Injuries

Suicides or self-inflicted injuries by psychiatric patients are probably the most frequent
sources of claim brought against healthcare providers. Such cases typically arise in one
or two treatment settings:

(1) The patient is hospitalized or confined in a psychiatric hospital or other mental
healthcare facility; or

(2) Suicide occurs away from the mental health facility after the psychiatric
patient has been discharged or has commenced treatment as an outpatient.*

Most cases involving suicide in a psychiatric hospital include allegations against the
patient’s treating psychiatrist, the hospital, and often various members of the treatment
team, such as nurses, therapists, or mental health technicians. Typical allegations include
the contention that healthcare providers fail to recognize the patient’s suicidal ideations
or tendencies and institute appropriate orders or precautions to prevent the suicide. For
example, the allegations of negligence against a psychiatrist often assail assignment of a
suicidal patient to an open, unlocked or insecure unit or area; failure to confine the
suicidal patient to a unit where sufficient nursing supervision can be provided; and/or
failure to order closer supervision or observation. Typical allegations against the hospital
staff include assertions that the staff failed to appropriately supervise or monitor the
suicidal patient, failed to follow the physician’s orders or hospital policy, failed to report
significant events to the treating doctor, failed to properly staff the psychiatric unit with
appropriately treated personnel or allowed unsafe conditions to contribute to the suicide
and/or failed to maintain appropriate treatment. For example, in January of 1993, the
family of a Dallas woman who committed suicide at a County mental health facility
reached a $250,000.00 settlement with Dallas County, Parkland Memorial Hospital, and
the Dallas County Mental Health and Mental Retardation Center. The woman was one of
five patients who died at the Dallas County Mental Diagnostic Center in 1991.

In another example, at least one Court in Texas has stated that Texas psychiatric hospitals
have:

(1) “The duty to exercise reasonable carc to safeguard a patient from any
known or reasonably appreciable danger from himself or to exercise such
reasonable care for his safety as the patient’s mental and physical

4 See Liability of Mental Care Facilities for Suicide of Patient or Former Patient, 19 A.L.R.

47 (1983); Liability of Doctor, Psychiatrist or Psychologist for Failure to Take Steps to
Prevent Patient Suicide, 17 A.L.R. 4™ 1128 (1982); see also Druggist Civil Liability for

Suicide Consummated With Drugs Furnished by Him, 58 A.L.R. 3d 8 (1974) and
others.




condition, if known, may require. Liability exists only if the suicide
proximately results from the negligence of the hospital or its employees.
The most import single factor in determining the liability of a hospital for
Jfailing to prevent a suicide of a patient is whether the hospital authorities

in the circumstances could reasonably anticipated that the patient might
harm himself.” >

In Bornmann, the patient, an R.N. who had been employed at the Defendant hospital for
seven months, was admitted to the hospital on June 11, 1968, with a diagnosis of
“possible Phenotl:arbital or Dilantin reaction.” The patient had been taking such
medications to control epileptic seizures for a number of years and according to her
husband had not exhibited any indications of potential suicide during the hospitalization.
The patient however, had been admitted to the Defendant hospital approximately one
month earlier with a preliminary diagnosis of “dilantin overdose.” She had also been
known to have difficulty with drugs having been sent home by both the hospital
admimstrator and her co-workers due to inability to perform her duties because of the
effects of the medication.

At 7:30 a.m. on June 14, nurses found the patient dead in her room with the cause of
death ultimately determined to be “Phenobarbital intoxication” resulting from ingestion
of over 300 pills. The source of the drug was not determined. The medical records
reflected vital signs were last documented at 4:00 p.m. on June 13 the previous day.

The jury eventually found the hospital negligent but failed to find such negligence to be
the proximate cause of the patient’s death. The jury further found that Mrs. Bornmann
was contributorily negligent in that, as an R.N., she understood the danger presented by
taking an overdose of barbiturates and voluntarily exposed herself to such appreciable
danger as a result of an intelligent choice.

On appeal, the Court pointed out that the issue of a patient’s contributory negligence was
immaterial, since the jury did not find causation. The Court discussed but did not decide
whether the contributory negligence defense is unavailable, especially when the
Defendant “is on notice of the suicidal danger or has specifically undertaken a duty to

prevent suicide.” Finally, the Court discussed without deciding, whether suicide can
constitute:

“New and independent cause and upheld submission of the affirmative defense of
“volenti non fit injuria” which relieved the Defendant of liability for negligence when
the Plaintiff knew of the existence of danger caused by the Defendant’s negligence
involuntarily and intelligently exposed himself to that danger. While the Texas
legislature has since recognized that suicide can be an affirmative defense in civil
actions for damages for a personal injury or death, such offense does not apply if the

5 See Bornmann v. Great Southwest General Hospital, Inc., 453 F.2d 616, 621(5th
Cir. 1971) emphasis added.



suicide or atiempted suicide was caused in whole or in part by a failure on the
part of any Defendant to comply with an applicable legal standard (which will
obviously be an issue in a psychiatric malpractice case). (See Section 93.001 of
the Texas Civil Practices and Remedies Code, 2002).

In another early psychiatric negligence case, a Texas hospital was held to have the duty to
guard against a patient’s propensities and desires, exercising ordinary care and watching,
caring for and treating a patient where it had knowledge of a patient’s suicidal tendencies
or propensity to escape. Because the sanitarium negligently permitted the patient to
escape it was liable for all damages resulting from such negligence.

In a more recent case of Texarkana Memorial Hospital, Inc., v. Firth, a hospital was
found negligent and grossly negligent for failing to monitor a known suicidal patient,
failing to properly maintain windows to prevent the patient from jumping through the
windows and failing to adequately staff the psychiatric unit with properly trained nursing
personnel. In Firth, the patient was admitted through an emergency room with symptoms
of depression, possible suicidal ideation, inability to sleep and hallucinations. After
consultation by the emergency room physician with a staff psychiatrist, the patient was
placed in the hospital’s open psychiatric unit, which was unlocked and where patients
could freely come and go. Although the patient’s psychiatrist attempted to transfer her to
a secure closed psychiatric unit, such unit was fully occupied and no doctor with a closed

unit patient would agree to move his patient to an open unit to make room for the
Plaintiff.

The evidence also showed that on two occasions prior to the incident the patient
threatened to jump out of her hospital window. Although the windows in the open unit
allegedly could not be raised more than 4 inches, they were not protectively screened as
compared to the windows in the closed unit, which were protected by screens designed to
prevent patients “elopement.” There was also testimony that the patient told the nurse
that she felt someone was trying to kill her and shortly thereafier had attempted to leave
the hospital.

The nurse reported the patient’s condition to the treating psychiatrist, who increased her
dosage and frequency of the patient’s medications. The open unit nurse, who was going
off duty at 7 p.m., recognized the need for additional help and requested assistance to
help monitor the patient. Although the house supervisor initially refused the request, he
eventually sent a “floater” R.N. to the unit at approximately 7:10 p.m. By 7:30 p.m., the
medications began to take effect, and the patient’s two daughters, who had been staying
with her, went home. At 11:00 p.m., the floater nurse advised the house supervisor that
the patient was asleep and sedated and requested permission to leave, which was granted,
but no replacement was sent. From 11:00 p.m. until 6:50 a.m. the following morning, the

S Arlington Heights Sanitarium v. Deaderick, 272 S.W.2d 497 (Tex.App.-San
Antonio, 1925, no writ).
7746 S.W .2d 494 (Tex.App.-Texarkana, 1988, no writ).

5



patient was apparently checked every two hours by nurses who had little psychiatric
experience. The two-hour checks were done despite testimony by both nurses and
physicians that the hospital policies and procedures required 15-minute checks on the
night shift. The last charting eniry was 6:00 a.m. and at approximately 6:50 a.m. the
patient jumped to her death from the fourth floor window. In affirming the jury’s award
of $467,985.82 in compensatory damages and $500,000.00 in punitive damages, the
Court indicated that there was sufficient evidence to support a jury’s belief that the nurses
in charge of the open psychiatric unit were vice-principals of the hospital.

It should be noted that in cases where suicide is not a known risk and/or the healthcare
provider 1s not able to exercise a reasonable degree of control that can be administered
over a hospitalized patient, the rationales of the Bornmann case would not apply. Such a
distinction w1th respect to the ability to control was recognized in another case, Speer v.
United States.® Recognizing that the danger of self-inflicted injury is one risk a
psychiatrist is trained to prevent, the Court observed that a psychiatrist might be liable for
the voluntary suicide of a unconfined patient where:

(1) He writes a prescription ordering a number of pills which could be fatal if
taken in one dose;

(2) The risk of suicide is great; and
3) The patient uses the pills to commit suicide.

Because however, there was an absence of any persuasive indication of a known risk of
suicide, the Court in Speer, in a non-jury trial found that the psychiatrist, who is treating
the patient’s depression on an outpatient basis, was not negligent. Furthermore, the Court
found that since the patient’s death was not reasonably foreseeable, the patient’s suicide
by ingestion of medication was an intentional act that constituted a new and independent
cause. The Court similarly reasoned in finding no liability of the pharmacist who
dispensed the drug and noted that the majority of Courts considering the issue felt
voluntary ingestirn of a drug with knowledge of its effects amounted to an independent
intervening cause. Although the pharmacist violated the standard the care in refilling the
decedent’s prescriptions, such negligence was not a proximate cause of her death.

For another interesting Texas suicide case, see Weeks v. Harris County Hospital District,’
in which a summary judgment on behalf of the hospital was affirmed on appeal. In
Weeks, the decedent was ordered by the probate court to be detained for her own welfare
and protection at an inpatient mental health facility at Ben Taub Hospital however, Ben
Taub had no such facility. Although the patient was taken to Ben Taub, there was no
evidence that she was officially registered into the hospital for care and the hospital took
no measures to restrain or confine her while awaiting her transfer to another facility.
Several hours later the patient voluntarily left Ben Taub and returned home by taxi.
Within an hour she committed suicide by self-inflicted gunshot. The Appellate Court

8 512 Fed. Supp. 670 (N.D. text, 1981).
® 785 S.W.2d (Tex.App.-Houston [14™ Dist.] 1990, error denied).



noted that the pat:ent’s family had no intentions of admitting her into Ben Taub and there
was no reliance on either their part or the decedent’s part on the hospital to provide
services. The Court further noted that Ben Taub could not have reasonably anticipated
the decedent’s self-destructive act and that the suicide was too remote to attribute to the
hospital’s negligence.

B. Sex with the Sick

Don’t do it!

The duty to refrain from sexual relations with patients undergoing psychiatric or
psychological treatment by health care providers has long been recognized by the
psychiatric profession in the legal system.'” Secveral reasons have been advanced for
avoiding sexual relations with psychiatric patients, including:

(@)

Loss of objectivity by the therapist;
(b)

Possibility of exploitation of a patient who is in a dependent and vulnerable
state by a therapist who enjoys a position of power and influence over the
patient; and

© Confusion of fact and fantasy in the mind of the patient."’

Not only is engaging in sexual relations with a patient unethical for a psychiatrist, most
cases have held that such conduct constitutes professional negligence. Furthermore,
psychoanalytic theory supports this position.'?

The principle elements supporting such psychoanalytic theory is the “transference
phenomena” which develops from the intensity of the therapist stage patient relationship,
resulting in a process by which the patient invests the psychiatrist with many of the traits
of a person who was of critical importance to the patient in early life. As the patient
develops feeling of fondness and appreciation when helped or understood by the
psychiatrist, such feeling naturally are often misinterpreted by the patient, who frequently
believes he or she is falling in love with the therapist. Only by exploring the transference
phenomena can the patient’s psychological problems be effectively treated. Sexual
relationships with the patient however, indulge the romantic ideations created by the
transference phenomena and prevent the patient from working through his or her faulty
methods of relating to others, including the psychiatrist.

1 See J.J. Mariinez M.D. v. Texas State Board of Medical Examiners, 476 S.W.2d 400 (Tex.
App.-San Antonio1973, Refused N.R.E.)[Upholding Board of Medical Examiner’s
decision to revoke licenses of a physician accused of having sex with patients and
others.]

' See R.: N.W. Mariano, Legal Guidebook in Mental Health, 252(1982); Marmor,

The Seductive Psychotherapist, 3 Psych Digest 10(1970) and others.

12 Taub, Psychiatric Malpractice pg. 101.



Such relationships were alleged to have occurred in a recent case that drew national
attention involving a Harvard psychiatrist who was investigated by the Massachuseits
Medical Board for her therapy sessions with a Harvard medical student who died of a
cocaine overdose. As a result, the psychiatrist surrendered her license and paid a one
million dollar settlement in the civil suit filed by her former patient’s family.

Where a therapist mishandles transference and engages in sexual relations with the
patient, Texas Courts have found actions to constitute professional negligence.'?
Recognizing that mishandling of the transference phenomena constitutes negligence, but
holding that the I'laintiff’s claims against her psychologist for professional negligence in
engaging in sexual relations after allegedly and intentionally or negligently gaining
complete emotional control over her by use of the “transference phenomena were barred

by limitations”.'*

Whether or not a physician-patient’s sexual relationships results in a civil negligence
action against the physician therapist, such conduct may also result in license revocation
or criminal prosecution for rape.'”

While a psychiatrist or psychologist may be liable for malpractice of other torts for
engaging in sexual relations with patients during the course of treatment, the Texas
Supreme Court has held that a psychiatrist is not liable for the breach of implied warranty
to abide by the ethical commandments of the medical profession when he sexually
assaults his patient.'¢

Recently, the Texas Supreme Court has held that because Plaintiff patient had other
adequate remedies to address wrongs committed during the treatment, it was not
necessary to impose an implied warranty theory as a matter of public policy. The Court
also noted that although the issue had not been specifically addressed in Texas, other
States have recognized the causes of action for medical negligence or assault and battery
for patients sexually assaulted or beaten by their psychiatrist.

Since the Court specifically rejected the implied warranty for good and workman like
performance of a purely professional service, several Texas Appellate Courts have
refused to expand such implied warranties to healthcare liability claims.

3 See Lenhard v. Butler, 745 S.W.2d 101, 103 (Tex.App.-Ft. Worth, 9aa, writ
denied).

4 See also, Simons v. United States, 805 S.W.2d 1363(__? 1986);

See Walters v. Bourhis, 709p.2° 469(1985) and others.

1 See Jacoby v. Texas State Board of Medical Examiners, 308 S.W.2d 261(Tex.App.-
Waco 1957, Writ refused N.R.E.); Sec also Tob, Psychiatric Malpractice at 101, 58-
59; Ciwvil Liability of a Doctor or a Psycholigist for Having Sexual Relations with a
Patient, 33 A.P.L.R. 3d 1393 (1970) and others.

16 See Dennis v. Allison, 698 S.W.2d 94 (Tex. 1985).




In addition to the individual liability by a psychiatrist or psychologist for sexual contact
with patients, hospitals may also be exposed to liability for direct negligence in hiring or
supervising employees who engage in proper sexual conduct or vicarious liability under a
theory of respondeat superior. Such conduct may, however, be outside the course of
scope of employment. Although no Texas Appellate decision has addressed the
hospital’s vicarious liability for sexual relations with patients by hospital employees, it is
likely that Texas Courts would side with the majority of jurisdictions in finding that the
actions certainly fall outside the course of scope of employment. That would not mean
however, that the individual employee would be liable for his own acts of misconduct.

Finally, it may seem somewhat unfair that psychologists and psychotherapists may be
held liable for having sex with their patients where other medical specialties would not,
but the basis of such liability is associated with the patient’s psychological dependence
and illness for which he has turned to the physician or psychologist for help. Sex
between patients and physicians practicing in other medical specialtics enjoy the
presumption that the patient suffers from no identifiable mental impairment and that
therefore the sex has occurred as a result of a consensual act between adults.

C. Informed Consent

Most healthcare providers, including psychiatrists and psychologists, are overly
concerned about the issue of informed consent. While the failure to obtain a patient’s
informed consent for medical or surgical care can and does form the basis of professional
negligence lawsuits, it is not a cause of action that is commonly asserted. That having
been said, Article 4590(i), Section 6.02 of the Texas Civil Revised Civil Statutes provides
that negligence is the only theory of recovery available in a suit against a physician or
healthcare provider based upon a failure to disclose or adequately disclose the risks and
hazards involved in the medical or surgical procedure rendered by a physician or
healthcare provider. In order to determine which risks and hazards related to medical
care or surgical procedures must be disclosed by healthcare providers or physicians to
their patients or persons authorized to consent for their patients and to establish a general
form or substance of such disclosure, the Texas Medical Disclosure Panel was created.

Pursuant to provisions of §6.04 of Article 4590(i) of the Texas Civil Practice and
Remedies Code, the Texas Medical Disclosure Panel has prepared lists of risks and
hazards for certain enumerated medical treatments and surgical procedures which
physicians and healthcare providers are required to disclose or not disclose to their
patients. Such statutory scheme of informed consent shifts the focus of an informed
consent case from a subjective standard to an objective standard of what information
would influence a reasonably prudent patient in making a decision to give or withhold
consent for particular medical procedure.

Don’t bother to look up §6.04 for a list of hazards and risks associated with psychiatric
care because no psychiatric treatments or procedures are contained in the list prepared by



the Texas Medical Disclosure Panel. Therefore as a psychiatrist, you are under the “duty
otherwise imposed by law,” to disclose the risks and hazard associated with your medical
care. This duty has been held by the Texas Supreme Court to require a physician “to
disclose the risks or hazards that could have influenced a reasonable person in making a
decision to give or withhold consent.”!’

In the case of Barclay v. Campbe.‘.’l,‘8 the issue concerned the risks and hazards to be
disclosed in conjunction with the administration of narcoleptic drugs. A psychiatrist had
treated a schizophrenic patient with anti psychotic medications, which in a significant
percentage of cases were known to produce a condition known as Tardive Dyskinesia.
The psychiatrist acknowledged that he did not warn the patient of the risk of Tardive
Dyskinesia.

Since neuroleptic drug ingestion was not included in the medical procedures found in list
A, the Court held that the Plaintiff must establish by expert testimony that the medical
condition complained of was a risk inherent to the medical procedure performed. The
expert testimony was also required from a psychiatrist regarding “all other facts
concerning the risks which show that the knowledge of the risk could influence a
reasonable person in making a decision to consent to the procedure”. In further
elaborating, the Texas Supreme Court went on to note that expert testimony demonstrated
Tardive Dyskinesia was an inherent risk associated with neuroleptic drugs. Therefore,
having met the first prong of the legal test, the Court went on to determine if the Plaintiff
had met the material requirements set out in previous decisions, the Plaintiff should have
been entitled to the submission of the jury of an informed consent issue.

Although observing that the probabilities of contracting Tardive Dyskinesia were
unknown but probably “extremely small,” the Court nevertheless held that such
testimony was some evidence that the risk was material enough to influence a reasonable
person in a decision to give or withhold consent. The Texas Supreme Court noted that
other evidence bearing on the materiality of the risks included how the condition
manifests itself, permanency of the condition caused by the risks; known cures for the
condition; seriousness of the condition; and the overall effect of the condition on the
body. Thus, the Texas Supreme Court concluded that the patient had met the threshold
requirements of earlier decisions and was entitled to have the issue of informed consent
submitted to the jury.

The Court embarkly rejected arguments that the physician was excused from a medically
infeasible disclosure since a schizophrenic patient would not have the reactions of a
reasonable person. The expert testimony also conceded that had the patient known of the
risks of side effects like Tardive Dyskinesia, he probably would have refused the
treatment no matter how minimal the risk or how great the countervailing risk of refusing
the medication. While recognizing the psychiatrist’s dilemma in such circumstances the

"7 See Peterson v. Shields, 652 S.W.2d 929 (Tex.1983).
18 See Barclay v. Campbell, 704 S.W. 2d 8 (Tex.1986).
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Court nevertheless held that it was not the legislative intent to take away the individual’s
right to make such decisions for himself just because his psychiatrist did not believe this
patient is reasonable. The Texas Supreme Court further found that the right to make a
medical decision for oneself was encompassed within the constitutional right to privacy,
which is not lost because of mental illness. The Texas Supreme Court also stated that the
right to make one’s own mental decisions was expressly recognized by the Texas Mental
Health Code in Article 5547-80(a) of the Texas Revised Civil Statutes which provides
that a person suffering from mental illness is guaranteed all rights, benefits and privileges
afforded by the laws of the United States and Texas.

When faced with the dilemma of informing a patient of risk and benefits of a particular
procedure, including the risks associated with a particular medicine regiment, the
psychiatrist is still under a duty to obtain his patient’s informed consent even if the
psychiatrist believes that his patient is not capable of reasonably conducting a risk benefit
analysis. In that circumstance, this psychiatrist should obtain the assistance of family
members or guardians or seek to have the patient adjudicated as being incapable of
making treatment decisions. Under those circumstances a Court will appoint a guardian
who will then make an informed decision afiter analyzing the risks and benefits to the
client of a particular medical or surgical procedure.

D. Inanpropriate Administration of Electro Convulsive Therapy

Several theories of potential liability have been asserted regarding the administration of
the electroconvulsive or electro shock therapy, commonly referred to “ECT” which,
although not used nearly as frequently in the past, is still utilized by some psychiatrists to
treat certain forms of depression and other psychiatric diagnoses. Some theories
espoused in various cases involving ECT administration include the following:

(1) Failure to provide informed consent;

(2)  Negligence in pre-ECT examination and diagnosis by the psychiatrist;

(3) Negligence in the use of medications associated with ECT;

(4) Method of administering shock treatments;

(5) Negligence by a physician in examination and diagnosis after occurrence of
injury. Such cases generally deal with the failure to diagnose or properly treat
fractures after administration of ECT; and

6) Negligence post-ECT care and supervision. An example would be failure to
properly restrain or supervise a patient after ECT.

Currently, the Texas Mental Health Code governs conditions under which ECT could be
performed in Texas. I am not aware of any current cases within the last several years

associated with the negligent selection, use or post-ECT care in cases published in the
Texas Reporter system.

E. Inappropriate Use or Non Use of Physical or Chemical Restraints
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