LIMITATION ON ARTIFICIAL ACCOUNTING LOSSES (LAL):
ANOTHER ASSAULT ON THE TAX SHELTER

JEFFREY CLARKE ANDERSON

Tax shelter investments have come under fire again, This time the as-
sault is from the President’s Proposal for Tax Change as delivered before
the House Ways and Means Committee on April 30, 1973, The renewed
offensive against tax shelters came as no surprise since the very nature of
the tax shelter concept invites such attacks: Tax sheltered investments are
almost exclusively utilized by individuals in the high tax brackets for the
purpose of buying capital assets with income which would otherwise be paid
in taxes.? In the early, developmental years of his investment, the investor
intends to utilize the deductions and exclusions generated by the investment
to offset his non-related taxable income.? As the investment matures, the
investor desires a substantial tax free return of income, and finally a prof-
itable sale price to be taxed at long term capital gains rates,* In general,
the investor’s desired result is an outright reduction in taxes, an increase in
ordinary jncome, and a conversion of this ordinary income into capital
gains.® It is no wonder that to most taxpayers, tax shelters appear to serve
no purpose other than to provide “loopholes”® by which the wealthy can
achieve these profitable results. For these reasons Congress is frequently
placed under considerable pressure to further regulate the use of tax shel-
ters.” Congress shows little reluctance to modify,® restrict,’ or completely

1. 21 P-H FED. Taxes Repr. BuLL,, Proposals for Tax Change (May 3, 1973);
24 CCH FED. Tax Rep., Tax Reform Bill of 1973 (May 2, 1973).

2. Rossbach, To Buy or Not To Buy: A Trust Officers View of Tax-Sheltered
Oil and Gas Drilling Programs, 110 TRusTs & FSTATES 906 (1971). Generally, those
taxpayers in the 50 percent or higher tax brackets are the primary invesiors in tax
shelters. While the rise of leverage and ofher factors may make a tax sheliered in-
vestment attractive to individuals in lower tax brackets, the numerous pitfalls should
still make them think twice before entering into such an investment. Calkins &
Updegraft, Tax Shelters, 26 Tax Law. 493, 494 (1973). For ap interesting discussion
on potential tax-sheltering schemes for lower income taxpayers, see Bittker, Tar
Shelters for the Poor?, 51 TAXES 68 (1973).

3. 21 P-H Fep. Taxes Rep. BuLL., Proposals for Tax Change 7 (May 3, 1973).

4. Rossbach, T'o Buy or Not To Buy: A Trust Officer's View of Tax-Sheltered
Oil and Gas Drilling Programs, 110 TRusTs & ESTATES 906 (1971).

5. Id. at 906.

6. There is a specific distinction between a tax shelter, a tax gimmick and a tax
loophole. A tax shelter is a specific tax preference provided by Congress, and a tax
gimmick is a unique application of that tax preference in a way Congress did not
anticipate. Both are distinguished from a tax loophole, which is an unforeseen and un-
intended shelter. Tax Shelter for the Individual: A Panel Discussion, N.Y.U. 28T
InsT. ON FED. Tax, 1009, 1009-10 (1970).

7. Cunnane, Tax Shelter Investments After the 1969 Tax Reform Act, 49 Taxes
450 (1971).

586




1973] COMMENTS 587

eliminate!® the investment devices which have been exploited, but has re-
fused so far to eliminate the tax shelter concept aitogether.! This is because
tax-sheltered investments, properly regulated, serve as an imcentive to in-
vestors to channel their capital into highly speculative projects which require
large capital outlays and litfle prospect for profit.!2 These passive invest-
ments stimulate the growth of the nation’s economy by providing goods and
services at lower costs, and by creating additional jobs. Indirectly, tax shel-
tered investments lower the cost of living for everyone by sharing the ex-
pense of providing such items as food and fuel with the government rather
than passing the expense on to the consumer.'® The tax shelter also serves
as a subsidy to encourage private investment in projects of public cencern.**
But the Administration is mobilizing again to resume its attack on tax shel-
ters, and this time the spearhead of the assault is a proposal designated
the Limitation on Artificial Accounting Losses (LAL).1%

THE NATURE OF THE ATTACK

The very essence of the current tax shelter concept is the counter-balanc-

8. INT. REV. COoDE OF 1954, § 613(b)(1). The 1969 Tax Reform Act reduced
the percentage depletion allowance in oil and gas investments from 27.5 percent to
22 percent. In addition, the excess percentage depletion over the tax basis in the
property was subjected to a minimum tax as a tax preference item. INT. REv.
Copr oF 1954, § 1231(b)(3).

9, INT. REv. CopE oF 1954, § 1231(b)(3). The 1969 Act placed a limitation
on the livestock sale proceeds that qualified for capital gains treatment, The holding
period required was increased from 12 to 24 months for catile and horses. INT.
Rev. CopE oF 1954, § 1231(b)(3}.

10. INT. Rev. CopE OF 1954, § 278 (citrus groves). “Unfortunately, Congress be-
catne very much concerned with overproduction and, as a result, wiped out the tax
shelter provided by citrus.” Cunnane, Tax Shelter Investments After the 1969 Tax
Reform Act, 49 TAXEs 450, 456 (1971).

11. The 1969 Tax Reform Act was the last major assault on the tax shelter concept.
While the Act virtually eliminated some forms of investments from the tax shelter
market (such as citrus orchards), it left most other popular tax-oriented investments
almost unrestricted {(such as oil and gas, and real estate).

12. 21 P-H FEep. Taxes Rep. BULL., Proposals for Tax Change 7-8 (May 3, 1973).
For example, in 1970 the success ratio between wildcat strikes and dry holes was ap-
proximately 1:10. Calkins and Updegraft, Tax Shelters, 26 Tax Law. 493 503 (1973),
Rossbach, To Buy or Not to Buy: A Trust Officer's View of Tax-Sheltered Oil and
Gas Drilling Programs, 110 TrusTs & EsTATEs 906, 907 (1971). The chance of dis-
covering a “significant field with reserves of around 1 million barrels of crude
oil is about 1:50. Id. at 907.

13. The benefits derived from passive investments by the general public are usually
considered to be substantial. For an interesting treatise by an author with an opposing
view as to the need for providing passive investors with tax incentives, see P. STERN,
THE RAPE OF THE TAXPAYER (1973).

14. Eg., InT. REv, CoDE oF 1954, § 167(k). To encourage the construction and
rehabilitation of existing low income housing, the 1969 Act allowed amortization of
the housing over a 60-month period (at the election of the taxpayer), and no allowance
need be created for salvage value. InT. REV, CoDE oF 1954, § 167(k).

15. 21 P-H Erb. Taxes Rep. BurL., Proposals for Tax Change (May 3, 1573).
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ing of current taxable income with accelerated future deductions.1é Under
the present tax accounting rules, the taxpayer may shelter ail or part of his
profits from taxation by making an investment which allows a portion of his
invested capital to be deducted from current nonrelated income. Since the
investment is financed with capital previously marked for taxation, the in-
vestor is in effect investing the government’s tax dollars rather than his own
money.*” The degree to which the accelerated investment expenses!® offset
current taxable income is the extent to which the taxpayer has suffered an
“artificial accounting loss.”*® The proposal considers an artificial account-
ing loss to be “that portion of any loss, attributable to an activity or related
activities, which would disappear if the taxpayer had no accelerated deduc-
tions in the current year.”20 The loss is “artificial” because it exists pri-
marily on paper and is not an immediate “out-of-pocket” expense to the
taxpayer, 2!

The Limitation on Artificial Accounting Losses proposal is designed to
eliminate tax shelters by restricting the use of its most attractive feature—
deferred taxation.?? The proposal advocates matching income with the ex-
pense incurred in earning it. Artificial accounting losses will neither he
permanently disallowed nor capitalized. These losses will be suspended
and carried forward to be deducted in full from income produced by the
investment (or related investments) in a future year.?® In theory the pro-
posal is designed to achieve two objectives: (1) Greater taxation equity
will be realized since high bracket taxpayers will be prevented from escap-
ing taxation by parlaying tax deductions and exclusions,?* and (2) the in-
centive to venture capital into “high risk” investments will be preserved since

16, Id. at 95,

17. Id. at 95.

18. “Am accelerated deduction is a deduction which clearly relates to some future
expected profit and has liitle or no relation to income reported in the current year.”
Id. at 96-97,

19. Id. at 95.

20, Id. at 96.

2]1. As explained in 21 P-H Fep. Taxes Ree. BuLi., Proposals for Tax Change
(May 3, 1973): _

Undér the present tax accounting rules, in a taxable year in which the taxpayer
has already received substantial incomme in excess of that year's deductions, he can
avoid paying tax on all or part of that income by making an investment prior to
the end of the year, which will produce income in succeeding taxable years, but

“ihich will in the current year produce only deductions in the form of an artificial
" DSS.”

Id. at 95.

22, Id. at 94-95,

23, Id. at 94,

24, Id. at 5. The proposal acknowledges that the great majority of high income
faxpayers pay their fair share of taxes cach year, “In 1971 persons with adjusted
gross incomes above $200,000 paid an average federal individual income tax of
$182,000. Further, the wealthy as a group are paying more tax now than they were
before the enactment of the Tax Reform Act of 1969." [d, at 7.
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the proposal will still permit a taxpayer to deduct his investment expenses
from the investment’s profits,?®

To achieve its first objective, the drafters of LAL noted the distinction
between inside (active) investments and outside (passive) investments,?® and
directed LAL’s restrictions primarily at the latter.2” LAL will no longer
allow an investor to project his future deductions into the current taxable
year for the purpose of offsetting nonrelated income.?® Investment ex-
penses which bear little or no relation to the investor’s primary source of in-
come will not be permitted to shelter these unrelated profits, but will be
teruporarily suspended and placed in a specially created deferred 4oss ac-
count.?* Only when the investment itself, or other related enterprises, pro-
duces an income may the deductions for expenses be removed from the de-
ferred loss account and applied against the taxpayer’s income. Should the
deferred loss account be greater than the income produced by the invest-
ment during the taxable year, the remainder will be again suspended and
carried forward to be used to offset future income.?® If the taxpayer never
realizes income from the investments, the deductions preserved in the de-
ferred loss account cannot be realized. For the outsider whose primary in-
vestment motivation is often the production of a tax loss, the pitfall that
LAL will create is obvious—the investment must make a profit. LAL’s
segregated investment concept will force the outsider to venture his capital
intelligently since he faces the distinct possibility of losing his entire invest-
ment without realizing a dollar’s reduction in tax.

In an attempt to achieve its second objective of retaining the existing
investment incentives, LAL will have restrictions on its own applicability.

25, Id. at 11.

26. Id. at 11. At this point it is necessary to distinguish between the “inside” and
the “outside™ investor since the degree to which each is affected by LAL is significantly
different, For those individuals who are regularly and profitably engaged in the busi-
ness activity in which they subsequently invest (insiders), LAL will have little effect
on their investment practices. Any accelerated expense generated by the new invest-
ment will be fully deductible from current related income. Since a majority of an
“inside” investor's capital will probably be derived from activities related to the new
investment, deductible expenses produced by the investment may be used to “shelter” a
proporticnate amount of current income. - Deferred taxation is preserved as long as
the insider confines his investments to activites related to his profitable enterprises.
Id. at 94. -

27. In making this delineation the drafters of LAL, 21 P-H Fep. Taxes REep.
BuLL., Proposals for Tax Change (May 3, 1973) stated; “LAL will normally affect
neither the ordinary farmer, the professional oilman, nor the ordinary real estate de-
veloper [insiders], but rather the outsider who buys into those industries in search of
tax losses” JId. at 94. See also Hardymon, The Real Estate Venture As A Tax
Shelter, 51 N.C.L. Rev. 735, 737-38 (1973).

28. 21 P-H Fep. Taxes RepP. BULL., Proposals for Tax Change 11-12 (May 3,
1973).

29. Id. at 97. See also 7 CCH 1973 StTAND. FED. TAX REP., REWRITE BULLETINS
1 8164, at 75,328,

30. 21 P-H FeD. Taxes Rer. BuLL.,, Proposals for Tax Change 94 (May 3, 1973).
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LAL will not replace any existing tax accounting or accelerated deduction
provision* None of the existing tax shelters will be eliminated per se.
Instead, LAL will exist as a separate provision restricting the tax avoidance
incentive of such shelters to the activity for which they were created.?2 As
previously stated, LAL proposes a general limitation only in terms of the
deduction of the artificial accounting losses, and restricts it to use in off-
setting income related to the particular investment.?3 A further restriction
upon LAL will be that its application is limited to the individual taxpayer.3+

While the application of LAL will be limited to investments by individual
taxpayers, there will be no limitation as to the type of investment the indi-
vidual taxpayer invests in.3® Initially, however, the proposal identifies only
four areas of conmcern: (1) Real estate, (2) personal property under net
lease, (3) oil and gas investments, and (4) farming operations.?® To best
determing the probable impact of LAL on the individual investor, it is nec-
essary to examine each of these areas in detail.

ATTACK ON THE REAL ESTATE SHELTER

Real estate has long been an attractive investment for the high bracket
- taxpayer with a desire for a long term tax shelter in that it generates both
tax deductions and tax free income over a long period of time.?" These

31, Id. at 96.

32. 7 CCH 1973 StaND, Tax REP., REWRITE BULLETINS 1 8164.

33. 21 P-H FEp. Taxus ReP. BULL., Proposals for Tax Change 96 (May 3, 1973).

34. Id. at 94. Corporations, with the exception of Subchapter S corporations, will
be exempt from LAL.

Income (other than net related income and accelerated deductions subject to LAL)
required to be included in a shareholder’s gross income will continue as under pres-
ent law to be characterized as dividend income. In addition, a subchapter S cor-
poration will determine its net related income (in excess of the accelerated deduc-
tions) or its artificial accounting loss (accelerated deductions in excess of net
related income) and will report to each shareholder his ratable share. A share-
holder of a Subchapter S corporation will be entitled to treat his ratable share of
the LAL item as though he directly owned a comparable interest in the property
stmilar o the manner describ&d for a partner.
id. at 104,

35. The proposal contains a provision which allows for expansion of the measure
to cover additional tax shelters not specifically referred to: “The Artificial Accounting
loss to which LAY will apply is that portion of any loss, attributable to an activity or
related activities, which would disappear if the taxpayer had no accelerated deductions
in the current year.” Id. at 96 (emphasis added). See also 7 CCH 1973 STAND. FED,
Tax REP., REWRITE BULLETINS | 8164, at 75,326.

36. 7 CCH 1973 STAND. FED. TaX REP., REWRITE BULLETINS 1 8164, at 75,326.

37. Cunnane, Tax Shelter Investments After the 1969 Tax Reform Act, 49 Taxes
450, 453 (1971). A long term tax shelter offers the investor all the tax benefits of a
“pure” shelter in that its primary product is a deduction which runs over an extended
period of time and the additional benefit of cash-flow distributions which the investor
receives tax free so long as they do not exceed his losses. Both the pure and the long
term tax shelter are distinguished from a one-shot shelter which is designed to provide
the investor with substantial tax deductions only in the first year and substantial in-
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features, coupled with the promise of capital gains treatment upon disposi-
tion of the property,®® make real estate extremely popular with those in-
vestors possessing both a large amount of unearned income and a significant
marketable net worth.*® The tax-sheltering aspects of the real estate in-
vestment are primarily found in pre-opening construction costs,*® lever-
age,* and depreciation. *?

The pre-opening costs attributable to a real estate investment may be
deducted from the investor’s ordinary income during the year such expenses
are incurred. under sections 62, 162, 164 (other than under 164(a)(3),
(5)), and 212.4% These costs include interest;** state and local taxes;b
management, brokerage, and legal fees; insurance; advertising;*® and.trans-
fer and recording fees.!” Many investors have further increased the de-
ductions allowable to pre-cpening costs by use of the so-called “soft doflar”
purchase in which a portion of the purchase price goes for deductible ex-

(;%me in the years thereafter. Calkins & Updegraft, Tax Shelters, 26 Tax Law, 493,
2 (1973),

38. INT. REv. CopE oF 1954, § 1221. See also Cunnane, Tax Shelter Investments
After the 1969 Tax Reform Act, 49 Taxes 450, 453 (1971).

39. Taxpayers who are interested in long term investments such as real estate,
but who possess neither large amounts of unearned income nor a significant market-
able net worth (i.e. business executives, doctors, lawyers) should carefully examine the
tax consequences of such invesiments for the entire duration. Normally, such an ex-
amination will reveal a substantial tax lability arising in the latter years of the invest-
ment. In order to have the cash necessary to pay these future taxes, the investor is
usually required to set aside funds annually in a “payback sinking fund,” and this, in
turn, reduces the benefits of the investment. Such long term investments are much
more attractive to the 70 percent bracket taxpayer possessing ample amounts of credit
and vulnerable to disallowance of excess investment income. Calkins & Updegraft,
Tax Shelters, 26 Tax Law. 493, 501 (1973).

40, Expenses generally referred to as “pre-opening costs” are found in. Sections
162-64 and 212 of the Internal Revenue Code of 1354.

41. See Crane v. Commissioner, 331 U.S. 1, 11 (1947).

42, InT, REV. CODE OF 1954, § 167, See alse Calking & Updegraft, Tax Shelters,
26 Tax Law. 493, 505 (1973); Hardymon, The Real Estate Venture As A Tax
Shelter, 51 N.C.L. Rev. 735, 759 (1973).

43. INT. Rev. Cope OF 1954, §% 62; 162; 164{2)(1), (2), (4); 2I2. Recently,
however, the Service has placed some Hmitations on the deductibility of certain pre-
opening costs. For example, prepaid interest expenses will be disallowed if it serves
no economic purpose other than providing a deduction for the taxpayer. Goldstein v.
Commissioner, 364 F.2d 734, 741-42 (2d Cir. 1966), cert. denied, 385 U.S. 1005
(1967). In 1968, Revenue Ruling 63-643 set out guidelines for determining the de-
ductibility of prepaid interest. If interest is prepaid more than 12 months beyond the
end of the current year, it will be disallowed as a material distortion of income.
Interest prepaid less than 12 months in advance is not granted absolute immunity.
The Service reserves the right to disallow it if it does not represent a true reflection of
the taxpayer's income. Rev. Rul. 643, 1968-2 Cum. BuLL, 76, 77.

44, Int. REV. CODE OF 1954, § 163; Treas. Reg. § 1.163-1(b) (1973). See also
Tax Shelter for the Individual: A Panel Discussion, N.Y.U, 2814 INST. oN Fep. Tax.
1009, 1029 (1970). '

45, Int. REv. CoDE OF 1934, § 16d4; Treas. Reg. § 1.164-1(a)(1) (1973).

46, INT. REv. CoDE oF 1954, § 162(a)(1); Treas. Reg. § 1.162-1(a) (1973).

47, Treas. Reg., § 1.162-1(a).
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penditures.*® These may take the form of interest payments, wrap-around
mortgages,*® management fees, or rent-up expenses.5°

A second tax-sheltering element inherent in the real estate investment
is leverage.”® Leveraging, sanctioned by the Supreme Court’s decision in
Crane v. Commissioner,52 is a concept whereby the investor finances the
majority of his investment with a nonrecourse mortgage. Since this mort-
gage many be computed into the investor’s basis in the property even though
he is not personally liable for the debt, the taxpayer has effectively increased
his allowable deductions without a proportionate increase in his marketable
net worth." The investor’s basis has been increased and he is allowed to
deduct his investment losses and expenses to the extent of his basis in the
investment.* In the case of a highly leveraged shelter, it is possible for the
high bracket taxpayer to recover significantly more than his actual cash
investment through tax savings during the first several years of the shelter,55

The third element contributing to the tax-sheltering effects of a real estate
investment is depreciation; specifically, accelerated depreciation of the im-

48. Hardymon, The Real Estate Venture As A Tax Shelter, 51 N.CL. Rev. 735,
761 (1973).

49. A wrap-around mortgage is a second mortgage for an amount which includes
the unpaid balance of the first mortgage plus an additional sum advanced by the lender.
The wrap-around mortgagee agrees with the mortgagor-owned as to the owner’s periodic
payments of principal and interest on the senior mortgage, but he does not assume
aay liability on it. 'This enables the investor to make large interest payments during
the early years of the comstruction and deduct the same from his taxable income.
Hardymon, The Real Estate Venture As A Tax Shelter, 51 N.CL. Rev. 735, 762
(1973), For an in depth discussion of investment financing techniques, see Nad,
Financing Techniques and Problems: Wrap Around Mortgages, Unusable Interest
Deductions, and Interest Subsidy, N.Y.U. 29TH INST. ON Fab, Tax, 1107 (1971).

50. Where the seller guarantees a minimum occupancy percentage, expenses in ad-
vertising and promoting the project may be made part of the purchase price. Such
promotional expenses usually accrue during the “rent-up” period. Hardymon, The
Real Estate Venture As A Tax Shelter, 51 N.C.L. REv. 735, 762 n.105 (1973).

51. Calkins & Updegraft, Tax Shelters, 26 Tax Law, 493, 506-07 (1913).

52. 331 U.S. 1 (1947). )

53. Id. at 11, Crane has been incorporated into Section 1012 of the Internal
Revenue,LCode of 1954, See also Parker v. Delaney, 186 F.2d 455, 458 (1st Cir, 1950);
Mayerson v. Commissioner, 47 T.C. 340, 352 (1965).

54, Calkins & Updegraft, Tax Shelters, 26 Tax Law. 493, 507 (1973). The prin-
ciple remains the same for the investors who utilize the popular limited partnership
arrangement as their real estate investment vehicle, so long as none of the partners is
personally liable for the nonrecourse debt and the basic rules of the subchapter K (sec-
tions 701-708 of the Code) are observed. See INT. REV. CODE OF 1954, § 752; INT.
Rev. Conke oF 1954, §§ 721-22; Treas. Reg. § 1.752-1 (e) (1973); Treas. Reg. § 1.721-
1(b)(1) (1973). :

: 55. InT. REv. Cope oF 1954, § 1012 (if the property is sold), § 1015 (if inter
vivos pift). Deductions in excess of the investor's cash or credit in the investment are
computed into the investor’s basis in the property and taxed accordingly at some future
date. Should the investor die, however, before he disposes of the investment, his heirs
are allowed to “step up” the basis to the current market value of the property at the
time of the investor's death or 6 months thereafter. INT. Rev. Cobe oF 1954, § 1014,




19731 COMMENTS 593

provements.® Though the 1969 Tax Reform Act decreased the maximum
rate of depreciation allowable in certain types of investments,®" accelerated
depreciation is still the principal item of the long term tax shelter.3® The
1969 Act still allows the investor to use the double-declining balance (200
percent) method or the sum-of-the-digits method to compute his accelerated
depreciation if the investment involves new residential property®® (which in-
cludes apartments but cxcludes transient housing such as motels).8  De-
preciation of new commercial realty was reduced by the 1969 Act to a max-
imum rate of 150 percent of the declining balance.® An investment in
used residential realty was limited to a maximum rate of depreciation -not
exceeding 125 percent of the declining balance,® and used commercial
realty was restricted to straight-line depreciation. 53

While the attractiveness of accelerated depreciation can not be denied,
its overall effectivencss may be greatly diminished, if not completely de-
feated, by the depreciation recapture requirements which arise upon dis-
position of the imvestment. Upon sale, the investor in residential rental
realty is required to recapture 100 percent of all accelerated depreciation
in excess of straight-line depreciation less one percent for every month the
property is held over 100 months.®* Thus, after 16 years and 8 months no
recapture of accelerated depreciation is required. Low income housing in-
vestments require shorter holding periods before the investor can avoid re-
capture; 100 percent of excess depreciation less one percent for each month
held after only 20 months with no recapture required after 10 years, %3
All other realty (and depreciable personalty) must recapture 100 percent
of the excess depreciation upon sale of the property regardless of the length

56. Int. REv. CobE OF 1954 §8 167(b)(2) to (4); Treas. Reg. §§ 1.167(b)-2
(c) (1973) (sum-of-the-years-digits method ).

57. The 1969 Act reduced the maximum rate of depreciation on new nonresiden-
tial property from the double declining balance method (200 percent) to a maximum
rate of 150 percent. INT. Rev. CobE oF 1954, § 167(j}(1). Used nonresidential prop-
erty can be depreciated only by the straight-line method. InT. REV. CODE OF 1954,
§ 167(j)(4).

58. Under certain circumstances, however, immediate deductions of accelerated
depreciation have been disallowed. In Stanley C. Orrisch, 55 T.C. 395 (1970), the
Tax Court held that where the primary purpose of a depreciation deduction was to
enable a member of a limited partnership to completely avoid income taxation, such a
deduction was expressly disallowed by Internal Revenue Code, section 704(b). Id.
at 401. See also Jean V. Kresser, 54 T.C, 1621 (1970).

59, INT. REV. CoDE OF 1954, § 167(1)(2).

60. Treas. Reg. § L167(j)-3(b)(1)(i) (1973). See also Treas. Reg. § 1.167(k)-
3(e)(2) (1973).

61. Int. Rev. Copz oF 1954, § 167(j)(1)(B); Treas. Reg. § 1.167(j)-2(b)(2)
(1973).

62. Inr. Rev. CobE OF 1954, § 167(j)(5)(B); Treas. Reg. § 1.167(j)-6 (1973).

63. InT. REV. CoDE OF 1954, § 167(j)(4)(A).

64, INT. REv., CoDE OF 1954, § 1250(a) (1}(C)(iii).

65. INT. Rev. CoDE OF 1954, § 1250(a)(1)(C)(iii). See also Calkins & Upde-
graft, Tax Shelters, 26 Tax Law. 493, 506 (1973).

























































